INTERNAL REVENUE SERVICE
VOLUNTARY CORRECTION PROGRAM
COMPLIANCE STATEMENT

Date:

{to be completed by IRS)

Re: San Diego City Employees’ Retirement System
SE:T:EP:RA Control Number: 911659038
Employer identification Number: 20-1800126
Plan No.: 001 '

|. APPLICANT'S DESCRIPTION OF QUALIFICATION FAILURE(S)

The City of San Diego (“Plan Sponsor”) is the principal sponsor of the San Diego City
Employees' Retirement System (“Plan”). In accordance with state and local laws, the
Board of Administration For The San Diego City Employees’ Retirement System (“the
Applicant”) is responsible for the daily administration in regard to the Plan, and has
submitted a request to the Internal Revenue Service (“the Service”) under the Voluntary
Correction Program for a compliance statement relating to various qualification failures
under section 401(a) of the Internal Revenue Code (“Code") that they have identified.
The Plan uses the twelve-month period that ends on June 30 as its plan year. The Plan
is a multiple employer defined benefit pension plan that has also been adopted by the
San Diego Unified Port District and the San Diego County Regional Airport Authority.
The Plan is also considered a governmental plan under Code section 414(d).

Failure #1

The Plan was not amended to comply with all of the applicable requirements of the Tax
Reform Act of 1986 (“TRA '86"), the Unamployment Compensation Amendments of
1992 (“UCA”), and the Omnibus Budget Reconciliation Act of 1993 (“OBRA '83”) by the
required dates in accordance with section 401(b) of Code and regulations thereunder.

Failure #2

' The Plan was not amended to comply with all of the applicable requirements of the
Uruguay Round Agreements Act; the Uniformed Services Employment and ,
Reemployment Rights Act of 1894; the Small Business Job Protection Act of 1996; the
Taxpayer Relief Act of 1897; the Internal Revenue Service Restructuring and Reform
Act of 1898; and the Community Renewal Tax Relief Act of 2000 (collectively known as
“GUST") by the required dates in accordance with section 401(b) of the Code and

regulations thereunder.
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Failure #3

The Plan was not amended to incorporate the interim amendments required for
compliance with the Economic Growth and Tax Relief Reconciliation Act of 2001
(“EGTRRA") by the required date(s) in accordance with section 401(b) of the Code and
regulations thereunder.

Failure #4

During the plan years that ended in 1989 through 2008, the terms of the Plan
provided special retirement benefits to past and current union presidents of the San
Diego Municipal Employses’ Association, Police Officers’ Association, and Local
145, the International Association of Fire Fighters AFL-CIO (“Unions”) that were not
permitted by the Code, Under Code section 401(a), retirement benefits in a qualified
plan can only be provided to employees of an employer and such benefits are
generally based solely on service with and compensation paid by such employer.
Specifically, the following problems were noted: ‘

(a) The Presidential Leave Program allowed formear city employees who were no
longer paid employees of the Plan Sponsor to continue to participate in the
Plan as active participants and have their service as union presidents counted
as credited service in determining retirement benefits under the Plan.

(b) From 1989 through February 2004, the Plan accepted employee and
employer contributions (based upon compensation paid by the Unions) that
were paid by the Unions even though they had not adopted the Plan as

participating employers. .

(c) Starting in 2002, the Incumbent President Program allowed compensation
that was paid to the union presidents by the Unions to be counted in the
determination of retirement benefits under the Plan, and such amounts would
be combined with any other compensation paid by the Plan Sponsor subject
to a specified dollar cap. '

Failure #5

Starting in the plan year that ended in 2003 the terms of the Plan were amended to
provide for an impermissible cash or deferred arrangement in violation of the Code
section 401(a) in regard to the Cashless Leave Conversion Program that was
offered to participants who were members of San Diego Firefighters Local 145

bargaining unit.

Failure #6

During the plan years that ended in 1983 through 1991 retiree health benefits were paid
by the Plan even though the terms of the Plan did not provide for such benefits. Also,
the Applicant represents that the Plan is owed additional funds from the Plan Sponsor
relating to unreimbursed administrative expenses associated with the administration of
the retiree health benefit account from 1993 through 2006. Both actions were in
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violation of Code section 401(a)(2). The Applicant represents that the accumulated
amount of improper payments (plus interest) associated with this failure is $33,830,251.

Failure #7

During the plan years that ended in 1998 through 2005 the terms of the Plan and its
operation did not comply with all of the requirements of Code sections 401(a)(2) and
401(h) as they relate to retiree health benefits because the terms of the Plan
provided that eamings of the trust would ultimately be used to fund these benefits
resulting in the underfunding of the Plan. While retiree health benefits were paid
from the Plan’s retiree health account as required by the Code, the flow of funds was
structured in 2 manner which made it extremely difficult, if not impossible to resolve
that there was no inappropriate use of the Plan’s assets.

Failure #8

During the plan years that ended in 1989 through 2004 the Applicant did not comply
with the provisions of Code section 401(a)(9) with respect to required minimum
distributions in regard to Plan participants who were owed a lump sum or a partial
fump sum distribution. With respect to this failure, the Applicant requests a waiver of
the excise tax under Code section 4974.

Failuré #9

During the plan years that ended in 2000 through 2005 the Applicant allowed the
retirement benefits for three participants to be determined using participant
compensation that exceeded the limits imposed by the provisions of Code section

401(a)(17).
Failure #10

During the plan years that ended in 2002 through 2006 the Applicant did not comply
with the provisions of Code section 401(a)(31) in regard to those participants who
received eligible rollover distributions from the Plan.

Failure #11

During the plan years that ended in 2001 through 2006 the Applicant did not follow
the terms of the Plan when the Applicant increased disability retirement benefits in
regard to disabled plan participants by increasing their final compensation amount
by 10% and using this revised figure to determine disability benefits. The Applicant
represents that overpayments were made to 1486 participants and that the
accumulated amount of overpayments plus interest associated with this failure is

$1,221,543. :
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Failure #12

During the plan years that ended in 1896 through 2007 the Applicant did not comply
with the provisions of the Code when it allowed the Plan to pay out benefits that
exceeded the limits imposed by Code section 415(b). The Applicant represents that
overpayments were made to approximately 58 participants and that the accumulated
amount of overpayments plus interest associated with this failure is approximately

$4,209,221.

Failure #13

From January 1, 2005, through the present, the Applicant has allowed the Plan to
provide spousal death benefits to registerad domestic partners even though such

Pk S

benafits are not provided for under the terms of the Plan.

Failure #14

Starting on July 26, 2004, the Plan Sponsor has made contributions to the Plan that
exceeded what was called for under the terms of the Plan section 24.0801 as set
forth in the Memoranda of Understanding (November 18, 2002) between the Plan
Sponsor and the Applicant. These payments resulted from the settiement of a class
action court lawsuit (Gleason v. City of San Diego) involving the Plan Sponsor and
the Applicant regarding the level of contributions that needed to be paid to the Plan.

Il. APPLICANT'S CORRECTION

Failures #1 & 2

The Plan Sponsor and each participating employer will correct the qualification failure
by adopting amendments in the form of a city ordinance that will allow the terms of the
Plan to fully comply with all of the requirements of TRA '86, UCA, OBRA 93 and GUST
retroactively to the effective dates of the specific provisions contained in the
amendments. To assist in this matter, the proposed amendment will include draft Board

rules that will be adopted by the Applicant.

Failure #3

The Plan Sponsor and each participating employer will correct the gualification faiture
by adopting interim amendments that satisfy the requirements of EGTRRA retroactively
to the applicable effective dates of the specific provisions ;:ontained in the amendments.
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Failure #4

The Plan Sponsor will amend the Pian retroactively to remove any provisions relating to
Presidential Leave, including the Incumbent President Program. The resulting changes
to the Plan will indicate that benefits and participation under the Plan are limited to
employees of the Plan Sponsor and any other participating employers that have
adopted the Plan and that retirement benefits would be based solely on paid
compensation and service associated with the Plan Sponsor or other particating

employers.

In regard to any employee contributions that were either paid to the Plan directly by the
Unions or derived from compensation paid by the Unions such funds will be returned to
the affected plan participants along with accumulated interest. The distribution of these
monies will be a taxable distribution o each affected participant and such distribution
will not be subject any favorable tax treatment under the Code. The Applicant will send
a letter to each participant informing the participant that the corrective distribution is
taxable, not eligible for favorable tax treatment and cannot be rolled over as normally
allowed under Code section 402(c). The Applicant also agrees that the distribution will
be reported on Form 1099-R for the calendar year in which the distribution is made to
the affected participants. The Applicant will return fo the Unions the employer

contributions that were paid to the Plan to by the Unions.

For all impacted participants, the Applicant will recalculate their benefits under the Plan
and the Plan’s records will be updated to reflect reduced benefits and service credits.
Retirement benefits under the Plan, including the Deferred Retirement Option Plan
(“DROP™), will be determined without using any compensation paid by the Unions and
any union service will also be disregarded in any computations unless such service has
already been purchased by the participants under the Plan’s regular service purchasing
provisions. For those impacted participants who are in retirement status, the monthly
annuity that is currently being paid by the Plan will be reduced to the recalculated
amount. The Applicant will recover any overpayments that have been paid to affected
participants via an offset against the return of employee contributions mentioned in the
preceding paragraph, by direct repayment to the Plan by the affected participants or by
a special actuarial reduction to the corrected monthly pension benefit on a going

forward basis.

Failure #5

The Plan Sponsor will amend the Plan retroactively to remove any provisions relating to
the Cashless Leave Conversion Program. This change will remove the impermissible
cash or deferred arrangement from the Plan.
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For all plan participants who took part in the Cashless Leave Conversion Program, the
Applicant will recalculate their benefits under the Plan and the Plan’s records will be
updated fo reflect reduced benefits and service credits. Retirement benefits under the
Plan, including DROP, will be determined without regard to cashless jeave amounts.
For those impacted participants who are in retirement status, the monthly annuity that is
currently being paid by the Plan will be reduced to the recalculated amount. The
Applicant will recover any overpayments that have been paid to retired plan participants
by reducing the revised monthly pension benefit further on a going forward basis via a
special actuarial reduction that allows the overpayment to be recouped over the

participant’s remaining payment period.

Failure #6

The Applicant and Plan Sponsor have represented to the Service that the Plan Sponsor
has fully corrected this failure by having made supplemental contributions to the Plan
during the plan years ending in 2006, 2007 and the current plan year that exceeded the
amounts specified by the Plan’s actuary in regard to the mandatory actuarial required

contributions (“ARC”).
. Failure #7

The Applicant and Plan Sponsor agree that in order to comply with all of the
requirements of Code sections 401(a) and 401(h) the payment of retiree health benefits
must be funded by separately designated employer contributions and cannot be funded
(directly or indirectly) from pension assets, including plan eamnings. Effective as of

July 1, 2005, retiree health benefits were no longer paid out of the Plan’s 401(h)
account. Instead, such benefits were paid directly by the Plan Sponsor without the
involvement of the Plan. To codify this action, the Plan Sponsor will amend the Plan 1o
retroactively to remove these provisions effective as of July 1, 2005.

Failure #8

The Applicant represents that no annuity payments were paid in violation of the required
minimum distribution requirements. The Applicant represents that the lump sum or
partial lump sum payments have been made to all affected participants who were past
their required minimum distribution date. The distribution amounts included additional

amounts for interest relating to the delayed payment.

Failure #9

In terms of one affected participant who terminated without a vested pension, the
Applicant represents that the failure only resulted in the computation of excess
employee contributions and that no additional action needs to be taken since the excess
amounts of $420.89 were paid out as a lump sum in 2002 that was not rolled over.

In terms of the other two affected participants, the Applicant will recalculate their
benefits under the Plan and the Plan’s records wilt be updated to reflect reduced
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benefits. Retirement benefits under the Plan, including DROP, will not be determined
using participant compensation that exceeds the limits imposed by Code section
401(a)(17). The Applicant will distribute the employee contributions associated with the
excess compensation plus interest to the affected participants. The Applicant will send a
letter to each participant informing them that the corrective distribution is taxable, not
eligible for favorable tax treatment and cannot be rolied over as normally allowed under
Code section 402(c). The Applicant also agrees that the distribution will be reported on
forms 1099-R for the calendar year in which the distribution is made to the affected

participants.

Failure #10 .
The Applicant has proposed to take no action in regard to the past distributions that
were made during the period of failure. As noted previously for Failure #1, the Plan

Sponsor will amend the Plan to contain language that allows it to meet the statutory
requirements of Code section 401(a)(31). The Applicant has changed its administrative
procedures in order to ensure that all future eligible lump sum distributions paid out by
the Plan will comply with the requirements of Code section 401(a)(31).

Failure #11

The Applicant has stopped paying out excess disability benefits that are not authorized
by the terms of the Plan and the 10% compensation adjustment is no longer applied in
computing these benefits. In regard to the overpayments that were paid out during the
period of failure, the Applicant and Plan Sponsor have represented to the Service that
the Plan Sponsor has fully reimbursed the Plan by having made supplemental
contributions to the Plan during the plan years ending in 2008, 2007 and the current
plan year that exceeded the amounts specified by the Plan's actuary in regard to the

mandatory ARC contributions.

Failure #12

The testing methodology that was used by the Applicant to determine an individual's
limit under Code section 415(b) during the period of failure is set forth within the
document entitied “San Diego City Employses Retirement System 415(b), (c) and (n)
Compliance Strategy Report” with a revision date of December 5, 2007 preparad by the
Applicant's representative, Ice Miller as supplemented by Exhibits A and B with the
same revision date prepared by the actuary, Cheiron. These documents are considered
aftached to and made a part of this compliance statement.

The Applicant has agreed that payments from the Plan during this current limitation year
will not exceed the limits of Code section 415(b). If necessary, the payments being

made fo current refirees and/or beneficiaries will be reduced by the Applicant in order to
ensure that the benefits paid out by the Plan do not exceed the applicable limits of Code

section 415(b).
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The Applicant and Plan Sponsor have represented to the Service that repayments of
the overpayments should not come from the affected participants since the Plan
Sponsor is obligated to pay these excess benefits due to the existence of a Code
section 415(m) plan and the laws of State of California. The Applicant and Plan Sponsor
have also represented to the Service that the Plan Sponsor has fully reimbursed the
Plan in regard to the overpayments plus interest by having made supplemental
contributions to the Plan during the plan years ending in 20086, 2007 and the current
plan year that exceeded the amounts specified by the Plan's actuary in regard to the
mandatory actuarial required contributions (“ARC").

Failure #13
The Plan Sponsor will retroactively amend the terms of the Plan to conform 1o the Plan’s

.
operation in regard to this matter.

Failure #14

The Plan Sponsor will retroactively amend the Plan to indicate that the amount of
employer contributions that must be paid to the Plan by the Plan Sponsor will no longer
be based upon any Memoranda of Understanding between the Plan Sponsor and the
Applicant. The amendment will be effective as of July 28, 2004 and it will allow the
terms of the Plan to conform to the Plan's operation in regard to this matter.

lil. APPLICANT’S REVISION OF ADMINISTRATIVE PROCEDURES

Failures #1, 2 & 3

The Applicant is working with outside tax counsel who will advise them in regard to
changes in the Code that require amendments to be made {o the Plan, The Applicant
and Plan Sponsor will work together to ensure that the Plan document is updated in a
timely manner for tax law changes. The Applicant has indicated that it will apply for a
Cycle C determination letter in accordance with the applicable timeframes currently set

forth in Revenue Procedure 2007-44.

Failure #4

The Applicant no longer permits the Unions to make any contributions to the Plan. Only
contributions from the Plan Sponsor and participating employers will be accepted. The
Applicant has hired outside tax counsel who will assist in ensuring that future changes
to the Plan are in compliance with Code section 401(a) requirements.

Fallure #5

The Plan Sponsor will not adopt any future amendments to the Plan that result in a cash
or deferred arrangement. The Applicant has hired outside tax counsel who will assistin
ensuring that future changes to the Plan are in compliance with Code section 401(a)

requirements.
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Failure #86

The Applicant has changed its procedures and it and the Plan Sponsor now realize that
retiree health benefits cannot normally be paid by the Plan and that the expense of
administering retiree health benefits cannot come from the Plan's assets.

Failure #7

The Applicant has hired outside tax counsel who will assist in ensuring that future
changes to the Plan are in compliance with Code section 401(a) and other applicable
requirements under the Code. :

Failure #8 # v
The Applicant has implemented a new annual monitoring system that will ensure that all
required minimum distributions begin on a timely basis and include benefits under the
"{ =4 -
Plan with respect to all types of Plan participants and beneficiaries.

Failure #9

The Applicant has revised its software, testing protocols and internal reports to monitor
participant compensation and cut it off when it reaches the appropriate limits under
Code section 401(a)(17). Employee contributions will be cutoff and no retirement
benefits will be based on the excess compensation.

Failure #10

The Applicant has educated its workforce in regard to the various benefits of the Plan

that are subject to Code section 401(a)(31) by creating a detailed chart. Formal,
detailed procedures that reflect how the Plan will comply with Code section 401(a)(31)
have been written and the Applicant will use these documents when administering the

Plan in regards to this matter,

Failures #11, 13 & 14

The Applicant agrees not to administer the Plan and/or provide benefifs in a manner
that is not explicitly authorized by the Plan. If the Applicant believes that the Plan’s
operation needs to be changed it will work with its tax counsel and the Plan Sponsor to

have the Plan amended before changing the Plan’s operation.

Failures #12

The Applicant has revised its administrative procedures for ensuring the Plan’s
compliance with the limits of Code section 415(b) as detailed within the previously
referenced document entitled “San Diego City Employees Retirement System 415(b),
(c) and (n) Compliance Strategy Report” with a revision date of December 5, 2007
prepared by the Applicant's representative, Ice Miller as supplemented by Exhibits A
and B with the same revision date prepared by the actuary, Cheiron.
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V. APPLICANT'S PAYMENT

The Plan Sponsor and Applicant will neither attempt to nor otherwise amortize, deduct,
or recover from the Service any compliance fee paid in connection with this compliance
statement, nor receive any Federal tax benefit on account of payment of such
compliance fee.

V. ENFORCEMENT RESOLUTION

The Service will not pursue the sanction of plan disgualification on account of the
qualification failure(s) described in Part L. The Service will waive the excise taxes under
Code section 4974 on account of the qualification failure(s) described in Failure 8.

The Service will ireat the amendment(s) described in Failure number 3 as if they had
been timely adopted for the purpose of making available the extended remedial
amendment period currently set forth in Revenue Procedure 2007-44, 2007-28 .R.B.
54. However, this compliance statement does not constitute a delermination as o
whether any such plan amendment(s), as drafted, complies with the applicable change

in qualification requirements.
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This compliance statement considers only the acceptability of the correction method(s)
and the revision(s) to administrative procedures described in the submission and does
not express an opinion as to the accuracy or acceptability of any calculations or other
material submitted with the application. In no event may this compliance statement be
relied on for the purpose of concluding that the Plan or Plan Sponsor (as defined in the
applicable revenue procedure setting forth the Employee Plans Compliance Resolution
System) was not a party to an abusive tax avoidance transaction. The compliance
statement should not be construed as affecting the rights of any party under any other
faw, including Title | of the Employee Retirement Income Security Act of 1874,

This compliance statement is conditioned on (1) there being no misstatement or '
omission of material facts in connection with the submission, and (2) the completion of
all corrections described in Parts It and 1 within one hundred fifty (150) days of the date

of the compliance statement.

By signing this compliance statement, the Plan Sponsor and Applicant hereby agree to
its terms. ’ ‘

The City of San Diego

Board of Administration For The San Diego City Employees’ Retirement System

oy Moo & Nebor he
Tit}e:j?”g";ldi’;ﬁéﬁ. %W%/ C«‘/ ;Af&//ﬁiﬁ/'ﬁ’é’/w‘bbﬁ

Date: fZ«/Z—Q/@?

Approved: Contact information:
Paul C. Hogan
Joyce Kahn, Manager . SET:EP:RANVC: Group 7554
Employee Plans Voluntary Compliance 915 2nd Ave.- Mail Stop 510
Tax Exempt and Government Entities Division Seattle, WA 98174
208-220-6085
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